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 		- Refusal to Assess and 
· Refusal to issue an EHCP




What is Mediation?
Mediation is a voluntary, confidential process that allows parents or carers and the Local Authority (LA) to  discuss disagreements about decisions related to an Education, Health and Care (EHC) plan. It is facilitated by an independent, trained mediator who helps both sides explore whether a resolution can be reached without going to tribunal. The mediator does not take sides, give advice, or make decisions—they are there to ensure open and respectful dialogue.
The contact details for mediation service would be found in your local authority decision letter. 

Refusal to Assess
If your Local Authority (LA) refuses to carry out an Education, Health and Care Needs Assessment (EHCNA), you can use mediation to challenge this decision without immediately going to tribunal.

Legal Test for EHC Assessment
Under Section 36(8) of the Children and Families Act 2014, the LA must carry out an EHC needs assessment if:
· The child or young person may have special educational needs (SEN), and
· They may need provision via an EHCP.
This is a low threshold. The LA should not require extensive evidence at this stage.

Tips for preparing Your Evidence – Refusal to assess
· Describe Needs Clearly – Include reports from teachers, SENCO, health professionals, and your own observations.
· Show Gaps at SEN Support – Demonstrate what support is currently in place and why it is not enough.
· Highlight Risks Without Support – Explain the impact on learning, safety, social interaction, behaviour, and mental health.
You may also request a copy of your child’s education record to show what support the school has provided so far.
SEN covers a wide range of needs, and a child or young person can progress academically but still have difficulties in other areas. The Code sets out four “broad areas of need” which are:
· Communication and interaction
· Cognition and learning
· Social, emotional and mental health difficulties, and
· Sensory and/or physical needs.

What Happens in Mediation?
· The mediator introduces participants, sets ground rules, and ensures respectful dialogue.
· You present your reasons why an assessment is necessary.
· The LA explains their decision.
· The mediator helps both sides explore whether agreement is possible.
If the LA agrees, they may change their decision and agree to assess.
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If No Agreement is Reached
You can appeal to the SEND Tribunal. You must lodge your appeal 
· within 2 months of the refusal decision letter OR 
· Within 1 month of the mediation certificate, whichever is later.
Refusal to Issue an Education health and Care plan (EHCP)

Legal test for refusal to issue

Under Section 37(1) of the Children and Families Act 2014, a local authority must issue an EHC plan if:
“...in the light of an EHC needs assessment, it is necessary for special educational provision to be made for a child or young person in accordance with an EHC plan.”
If the criteria are met:

· (a) The local authority must secure the preparation of an EHC plan.
· (b) Once prepared, the authority must maintain the plan.
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Definition of Special Educational Provision (SEP)
As defined in Section 21:

“Educational or training provision that is additional to, or different from, that made generally for others of the same age in:
· mainstream schools in England
· maintained nursery schools in England
· mainstream post-16 institutions in England
· early years education settings in England”

[bookmark: _Hlk198290979]Tips for preparing your evidence

To support your case that an EHCP is necessary:

[bookmark: _Hlk198291041]1. Identify the Special Educational Provision (SEP) required

· Provide detailed evidence of what support is needed and why.
· Ask yourself: What would happen if this provision wasn’t in place?
· Consider: impact on learning, behaviour, safety, health, hygiene, social interaction, and access to the mainstream environment.

2. Clarify what’s already available at SEN support level

· Seek guidance from the school SENCO on what is “usually available” in primary schools across England—not just at your child's school.
· Identify if your child is receiving additional funding or provision beyond this.
3. Show that an EHCP is necessary to recure the SEP

· Would your child still receive the same support at another school, without a plan?
· Would this support be guaranteed without an EHCP?

4. Consider Missing Assessments

· If any assessments (e.g., Occupational Therapy) are still awaited, these may uncover additional needs and support your argument.

Responding to reasons for refusal

If the LA says the school can meet needs:

· Provide evidence showing that the school is struggling:
· Emails, reports, exclusions, teaching outside the classroom, etc.
· Mention any new information (e.g., a recent exclusion or updated professional report).
· Highlight any new advice received from professionals (e.g., SALT, OT, EP) since the request was made.
If the LA claims the child is making progress:

· Clarify whether the progress is:
· Sustainable or reliant on extraordinary support.
· Limited to academic areas, ignoring emotional or social progress.
· Include your child’s views and experiences, particularly if they are struggling with:
· Mental health
· Communication
· Social interaction

What to expect at the mediation meeting

A trained, independent mediator will:

· Introduce all participants
· Review and confirm a meeting agreement (e.g., respectful conduct)
· Summarize the key issues as presented by both parties
· Ensure all voices are heard and understood
· Help explore solutions or agreements
· Summarize and record any agreements made
· Issue a mediation certificate to all parties







Note: The mediator is impartial and does not take sides or give advice.

A representative from the Local Authority with decision-making power should be present.
The LA may agree to assess following mediation, although this is not guaranteed.

If no agreement is reached

You can appeal to the SEND Tribunal:

· Within 2 months of the date on the LA decision letter
OR
· Within 1 month of receiving the mediation certificate
(Whichever is later)
For example:
If the mediation certificate is issued at the end of the 2-month window, you gain an extra month to lodge your appeal.
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You can find us at
First floor
215 Lisson Grove NW8 8LF
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We can meet children and young people directly and talk to them about their options.
They can send a text or WhatsApp us on 0797 102 6703  

Scan the QR code for more information on our website
   In partnership with
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